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1. Introduction 
 
As recently as a decade ago, concern over cartel enforcement was restricted to a small 
number of jurisdictions, with the enforcement agenda of the U.S. being the greatest 
concern for the international business community. The Antitrust Division of the 
Department of Justice (DOJ) has continued to investigate and prosecute national and 
international cartels at an ever-increasing rate. Not only does the US have the longest 
track record for prosecuting cartels, which were criminalised in 1890, but they have 
also celebrated the past 7 or 8 years by showing a muscularity which was hitherto 
unknown in pursuing US and foreign defaulters. Indeed the detection, prosecution and 
deterrence of cartel offences remains the Division’s highest priority1, and its policies 
and initiatives foretell continued and vigorous anti-cartel enforcement.  
 
In the 2007 Fiscal Year for example, defendants prosecuted by the Division were 
sentenced to over 31,000 jail days, with an average prison sentence of 31 months per 
defendant 2. Less than 2 years ago the longest jail sentence imposed on a foreign 
national for violation of US antitrust law was 6 months; this has since been steadily 
increased, and in the recent plea agreement of UK national, Peter Whittle, a sentence 
of 30 months was recommended. Concurrently, Congress has raised the statutory 
maximum sentences and the US Sentencing Commission mirrored this in its antitrust 
Guideline calculations 3.  In 2006, Congress even provided the Division with a new 
investigatory power when it added antitrust offences to the list of crimes that can be 
investigated using court-authorised wiretaps. 
 
US efforts en route to a global crackdown on price-fixing have been augmented in 
recent years by the adoption of stronger competition laws by jurisdictions 
throughout the world.  Indeed, the OECD, in its third hard-core cartel report issued 
in 2005, recommended that governments consider the introduction and imposition of 
criminal sanctions against individuals to enhance deterrence and incentives to 
cooperate through leniency programs 4. The UK and EU are increasingly following the 
lead of the US with both legislative enactments and greater civil enforcement. The 
concept of international cooperation is increasingly being tested and explored, with 
countries increasingly sacrificing some of the badges of national sovereignty in order 
to join international efforts in confronting white-collar crime. This has become a 
controversial subject with the extradition of the so-called ‘Natwest Three’ and the 
ongoing extradition proceedings of Ian Norris5 for alleged anti-trust offences in the 
US.  

                                                 
1 “Recent Developments, Trends, and Milestone’s in the Antitrust Division’s Criminal Enforcement 
Program,” Scott D. Hammond, Deputy Assistant Attorney General for Criminal Enforcement, Antitrust 
Division, US Department of Justice, November 2007 
2 ibid 
3 Scott D. Hammond, International Cartel Conference 2008 
4 “Hard Core Cartels: Third report on the implementation of the 1998 Council Recommendation” 
(2005) 
5 The House of Lords recently declined to extradite Ian Norris to the US. Their Lordships concluded 
that an analysis of the case law, legislation and ministerial and other official observations "appears to 
establish, without more, that there has never been a common law offence of price-fixing" and that it 
would be "wrong, in principle, for any court now to hold that there is or was, at the time of the events 
complained of in count 1, such a common law offence." However, additional charges relating to the 
alleged obstruction of the US investigation will be reconsidered by the District Judge.     
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The Antitrust Division, together with the Federal Trade Commission, has continually 
taken the lead in nurturing this trend, initially by working with other countries to draft 
and begin enforcement of national antitrust laws and provide technical assistance to 
new antitrust agencies; then through its use of cooperation agreements and MLA 
treaties; and, perhaps most recently, by showing itself willing to dedicate considerable 
resources to pursuing the extradition of an alleged international antitrust offender to 
the highest levels of the UK’s legal system. 
 
International comparisons, particularly in an environment of expanding international 
cartel enforcement and additional cooperation within the international community, 
can be useful for policy makers, enforcement officials and lawyers advising clients 
who may face international antitrust exposure. This Paper will therefore seek to give 
an overview of the anti-cartel enforcement regimes of the European Commission, the 
US Department of Justice and the UK Office of Fair Trading, and examine the 
increased level of cooperation between these antitrust authorities.  
 
 
2. The Office of Fair Trading 
 
Overview of the cartel offence 
 
Section 188 of the Enterprise Act provides that an individual is guilty of an offence if 
he or she dishonestly agrees with one or more other persons that undertakings will 
engage in one or more of the prohibited cartel activities. These are: 
 
§ price-fixing 
§ limitation of supply or production 
§ market-sharing, and 
§ bid-rigging. 

 
The offence only applies in respect of agreements between undertakings at the same 
level in the supply chain, known as horizontal agreements. Vertical agreements will 
not fall within the scope of the offence. 
 
The offence will be committed irrespective of whether or not the agreement reached 
between the individuals is actually implemented by the undertakings and irrespective 
of whether or not the individuals have the authority to act on behalf of the 
undertakings at the time of the agreement. 
 
 
Dishonesty 
 
The cartel offence is committed only if the individual acts dishonestly. For England 
and Wales and Northern Ireland, the test for dishonesty is that set out in R v Ghosh6: 
 

(i) What was done was dishonest according to the standards of 
reasonable and honest people (objective), and 

 

                                                 
6 [1982] QB 1053 
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(i) The defendant knew that he was acting dishonestly (subjective) 
 
In the recent House of Lords decision in R v GG Plc and others7, it was held that 
price-fixing alone is not sufficient to satisfy the dishonesty element.  There must be 
some element of deliberately deceiving or misleading the customer for the conduct to 
amount to conspiracy to defraud.   
 
 
Powers of Investigation 
 
The Competition Act 1998 gave the OFT significant powers to investigate suspected 
infringements of competition law.  The 2002 Enterprise Act subsequently introduced 
a criminal offence for individuals who dishonestly agree to make or implement, or to 
cause to be made or implemented, cartel agreements. The cartel offence operates 
alongside its sister-regime that imposes civil sanctions on undertakings that breach the 
Competition Act 1998 prohibition on anti-competitive agreements. 
 
The provisions of the Enterprise Act 2002 are largely complementary to those 
contained within the Competition Act, which remains in force. As a result, the general 
Competition Act procedures for investigation and enforcement continue to apply. The 
Enterprise Act does, however, confer on the OFT additional powers for 
investigating cartel offences. 
 
When the OFT first receives information about alleged cartel activity, it will often not 
be in a position to know whether to investigate using its formal powers under the 
Enterprise Act or the Competition Act 1998. In making its enquiries, however, the 
possibility that the criminal cartel offence may have been committed will be borne in 
mind. This means that, where appropriate, OFT officers will act in accordance with 
the Police and Criminal Evidence Act 1984, all the relevant Codes of Practice and 
the Criminal Procedure and Investigations Act 1996, or in Scotland, the applicable 
Scottish criminal law and procedure. 
 
The OFT’s criminal powers of investigation include: 
 
§ requiring persons to answer questions, provide information or produce 

documents 
 
§ entering and searching premises under a warrant 

 
 
The OFT also has the following powers which it may exercise in the investigation of 
criminal cartels: 
 
§ Seize and sift powers (Criminal Justice and Police Act 2001 (CJPA) and the 

Enterprise Act 2002) 
 

                                                 
7 2008 UKHL 17 – please note that this judgment is subject to reporting restrictions 
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§ Intrusive surveillance and property interference8 (Regulation of Investigatory 
Powers Act 2000 (RIPA); Police Act 1997; and the Enterprise Act 2002)  

 
§ Access to communications data 

 
 
Leniency and Immunity policy 
 
(i) Businesses 
 
In the UK, anti-competitive behaviour is prohibited under Chapters I and II of the 
Competition Act 1998 and may be prohibited under Articles 81 and 82 of the EC 
Treaty. These laws prohibit anti-competitive agreements between businesses and the 
abuse of a dominant position by a business. Businesses that infringe competition law 
may face substantial financial penalties of up to ten per cent of their worldwide 
turnover. The OFT describes cartels as a particularly damaging form of anti-
competitive activity.  
 
Nevertheless, the OFT is prepared to offer lenient treatment – in terms of the penalty 
to be imposed – to businesses that come forward with information about a cartel in 
which they are involved. 
 
Leniency may take the form of total immunity from or a significant reduction of the 
financial penalties that the OFT can impose. It does not extend to the other 
consequences of infringing the law, which include the fact that the unlawful 
agreement is void and therefore cannot be enforced and the possibility that third 
parties who consider they have been harmed by the cartel may have a claim for 
damages in the courts. 
 
 
(ii) Individuals 
 
Immunity from prosecution may be available to individuals who come forward with 
information in the form of a ‘no action letter’ and individuals may also avoid being 
disqualified from being a director. 
 
In order to benefit from a no-action letter, an individual must satisfy certain 
conditions. They must: 
 

§ admit participation in the criminal offence; 
 
§ provide the OFT with all the information available regarding the 

existence and activities of the cartel; 
 
§ maintain continuous and complete cooperation throughout the 

investigation and until the conclusion of any criminal proceedings 
arising as a result of the investigation; 

                                                 
8 For more information, please see OFT 738, ‘Covert surveillance in cartel investigations,’ and OFT 
739, ‘Covert human intelligence sources in cartel investigations.’ 
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§ not have taken steps to coerce another undertaking to take part in the 

cartel; and 
 
§ refrain from further participation in the cartel from the time of its 

disclosure to the OFT—except as may be directed by the investigating 
authority. 

 
 
The OFT’s approach to anti-cartel enforcement 
 
Although not expressed as such, the pronouncements before the creation of the cartel 
offence, and those surrounding its implementation, underline that it was not seen as a 
replacement for the Competition Act 1998. Instead it would be used only in cases of 
‘hardcore’ cartels – cartels where the participants operate at the same horizontal level 
as each other in their respective industries or businesses, and where their actions were 
regarded as being very dishonest. This offence is not aimed at technical breaches of 
competition law.  
 
Adrian Walker-Smith, the former director of cartel investigations at the OFT, stated 
that: 
 

‘… criminal prosecution will be reserved for the really hardcore cartels with 
evidence of deep dishonesty. We will not deploy the whole weight of a criminal 
prosecution because a few executives get merry at a trade association dinner 
and engage in foolish talk that is forgotten the next day. If, however, we go to 
the other end of the spectrum and what we have is executives travelling 
specifically to a trade association meeting where there is a fictitious agenda 
and a fictitious set of minutes and the only purpose of the meeting is to collude 
on prices, then we should and we will prosecute the individuals.’ 

 
Similarly, Margaret Bloom, former Director of Competition Enforcement, commented 
as follows in 2002, while the Enterprise Bill was making its way though the final 
stages of the parliamentary process: 
 

“we will select carefully the cartels for criminal prosecutions, concentrating on 
the serious ones. We expect that there will be a relatively small number of 
prosecutions – but they will have a significant deterrent effect. The first 
prosecutions will reach the courts in a few years.” 

 
More recently, Simon Pritchard, Senior Director for Mergers at the OFT, speaking at 
a Times Law Panel debate on competition law, defended the OFT against criticism 
from the audience and other panel members that the OFT has been too soft on 
deterring cartel activity: 

 
“Watch this space. We have criminal enforcement high on the agenda.” 
 
“We’re working hard and doing a lot. We haven’t got to the point of 
[successfully] bringing a prosecution but we have a lot of work on our books.” 
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OFT payments to whistleblowers scheme 
 
The European Commission’s leniency policy for corporate whistleblowers, twice 
refined since its inception 12 years ago, has been the focal point of the Commission’s 
high profile campaign against illegal cartels [see below]. BP, the global energy 
company, is one of its latest beneficiaries, sidestepping a potential fine in excess of 
£50 million after blowing the whistle on a Bitumen cartel. Nevertheless, the OFT’s 
latest policy initiative, a ‘rewards for informants’ scheme announced on 3rd March 
and due to run for an initial period of 18 months, has gone beyond any of the 
incentives on offer at a European level. It has been installed to encourage those with 
information about the existence of hard core cartel activity to come forward, with 
financial inducements ascending to £100,000 in the most exceptional of cases for 
those who provide “inside information”.  
 
In a speech at the IBC UK Competition Law Conference in December 2005, Director 
of Cartel Investigations, Simon Williams, publicly canvassed the idea of providing an 
additional incentive to people to blow the whistle on cartel behaviour in the form of 
some kind of financial reward in appropriate cases. While stressing that this was not 
something the OFT had reached a firm view on, Mr. Williams shared with the 
audience the experiences of the Korean Fair Trade Commission (KFTC).  
 

‘The Secretary General of the KFTC has said what he calls 'Confucianist 
paternalism' has meant that the Korean leniency policy has not been as 
successful as he would wish. In Korea, it seems, people simply don't snitch on 
each other. So the KFTC decided that some monetary reward was necessary to 
override Confucius. Under its informant reward programme reward money is 
given to cartel informers on the basis of the severity of violations reported and 
the quality of evidence submitted. When calculating the amount of the reward, a 
standard amount is first derived based on the amount of the fine in the case. 
Then a final amount is calculated depending upon the quality of the evidence. 
The KFTC is prepared to give up to US$1million as a financial reward for 
evidence of cartel conduct!  
 
Of course under the Korean system, top-end rewards would only be forthcoming 
for absolutely top quality evidence in a very large cartel case. However the fact 
that the KFTC are prepared to grant up to US$1million in rewards has had a 
considerable effect in Korea and has lead to a number of very significant 
instances of whistle blowing.  
 
I close on that issue – the thought that in Korea at least, it may be possible not 
only to grow rather rich out of participating in a cartel, but also from snitching 
about one.’  

 
 
The new initiative 
 
The key aspects of the new initiative are as follows:  

§ Rewards will only be paid for information which is accurate, verifiable and 
proves to be useful in the OFT’s anti-cartel enforcement work. 
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§ Calculation of the reward amount will be based on a number of factors 
including: 

› what the OFT is able to achieve based on the information provided;  

› the amount of harm to the economy and consumers which the information 
has helped to prevent or put a stop to; and  

› the efforts made and risks taken by the individual in providing the 
information. 

§ The scheme is aimed primarily at those with “inside information” rather than 
third party complainants. 

§ The OFT says that measures will be put in place with a view to protecting the 
identity of the individual providing information (including from employers), 
save in rare cases where the individual agrees to be a witness. 

§ The grant and amount of any reward are entirely at the discretion of the OFT. 

§ The OFT is free to reject offers of information or to accept information but to 
decide not to proceed with the investigation and may in those circumstances 
refuse payment without the need to give reasons for its decision.  

§ Although the OFT says that it will try to give a non-binding broad estimate of 
the amount of the award at an early stage, the precise amount of the award will 
only be calculated at the end of the investigation. An informant’s expenses 
will however be reimbursed by the OFT as they are incurred. 

§ The OFT does not exclude the making of payments to cartelists. According to 
the OFT, given that persons “directly involved” in a cartel will have the 
opportunity to gain immunity from sanction by reporting the matter, an 
individual in such circumstances should not ordinarily also gain a financial 
reward. However, the OFT says that there may be circumstances where it will 
consider a reward in addition to immunity from sanction. 

The proposed scheme raises many questions for companies and their advisers to 
consider. There are many uncertainties such as whether the objectives of the scheme 
are realistically achievable without unfounded investigations resulting, who the 
proposals are aimed at and what this scheme says about the shape of the OFT’s 
leniency programme. The initiative also raises questions about the extent to which 
evidence provided by an informant can be used in any subsequent court proceedings, 
the human rights issues arising in that context, and the significant employment law 
issues for any employee contemplating blowing the whistle on his or her employer. 
 
 
3. DOJ Antitrust Division : Anti-Cartel Enforcement Program 
 
Whereas today many countries have still to criminalise cartel behaviour, the US law 
dates back to the nineteenth century. Section 1 of the Sherman Antitrust Act 1890 
(Title 15 Chapter 1 US Code) provides that: 
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“Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, or with foreign 
nations, is declared to be illegal. Every person who shall make any contract or 
engage in any combination or conspiracy hereby declared to be illegal shall be 
deemed guilty of a felony, and, on conviction thereof, shall be punished by fine 
not exceeding $10,000,000 if a corporation, or, if any other person, $350,000, 
or by imprisonment not exceeding three years, or by both said punishments, in 
the discretion of the court.” 

 
The Sherman Act was used sparingly throughout the early and mid twentieth century 
with the first prison sentences under it only handed out in the 1950s. This reluctance 
was in part attributable to the difficulties of investigating activity that is by definition 
covert, the higher thresholds of proof in criminal trials and also possibly the 
prevailing political culture with Republican administrations being traditionally less 
interventionist in the marketplace. 
 
However the prevailing wind changed in 1978 when the Antitrust Division of the US 
Department of Justice (‘DoJ’) introduced a “Corporate Leniency Program”. Unlike 
the leniency programmes of today the 1978 programme did not provide for automatic 
immunity and as a result it met with very limited success. The DoJ now attributes the 
failure of this early leniency programme to a lack of transparency, unpredictability, 
and failure to provide the necessary incentives to induce self reporting and 
cooperation. 
 
The Corporate Leniency Program was accordingly revised in August 1993 to 
encourage companies and individuals to rely on it. Amnesty was made automatic as 
long as an investigation had not been begun, and might still be available even if it had. 
Immunity from prosecution was extended to all cooperating officers, directors and 
employees. Companies negotiating plea agreements in ongoing investigations could 
also seek to obtain more lenient treatment by disclosing a second, unrelated 
conspiracy, in order to obtain so called ‘Amnesty Plus’. The company thereby 
escaped prosecution and fines for the revealed conspiracy, and its cooperating 
officers, directors and employees avoided criminal prosecution. In addition, the 
company received a substantial discount in the fine imposed in respect of the 
conspiracy originally investigated. The other side of this coin is referred to as ‘Penalty 
Plus’, according to which companies and individuals faced substantially increased 
penalties for any second antitrust offence subsequently prosecuted. 
 
 
Carve Out Policy 
 
The DoJ has adopted a policy of carving out the more culpable employees from the 
non prosecution protection of corporate plea agreements. In the  1990s and the 
lysine, citric acid and sodium gluconate cartel prosecutions the DOJ only carved out 
a single employee from the corporate plea agreements. With increased international 
recognition of the criminality incumbent in cartel activity and consequent enhanced 
co-operation from other countries, the DOJ has in recent years insisted on a greater 
number of carve outs. In May 1999 with the BASF/Hoffman la Roche vitamin plea 
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agreements, 4 individuals were carved out of each agreement. Such carve outs are 
now a regular feature of such agreements with recent examples being: 
  
• Rubber Chemicals: – Crompton (3 carve outs), Bayer (5 carve outs)  
• DRAM:- Infineon (4 carve outs), Hynix (5 carve outs), Samsung (7 carve outs) 

 
 
The US Response to International Cartels 
 
The DOJ Antitrust Division has stated that it places particular emphasis on 
combating international cartels that target US markets; these now account for over 
40% of the Division's grand jury investigations. Indeed, of the $4 billion plus in 
criminal fines imposed in Division cases since the 1997 Fiscal Year, well over 90% 
were obtained in connection with the prosecution of international cartel activity. 
 
The "no-jail" sentencing recommendations that were once available to qualifying 
foreign nationals in the 1990s are no longer an option. In the 1990s it was possible 
for foreign defendants in particular to obtain a “no jail” sentencing recommendation 
from the DoJ to the sentencing judge. Such a deal was normally offered in cases 
where the foreign national had provided valuable information against others against 
whom the DoJ had little or no evidence. In those days it was considered a significant 
achievement for the DoJ to obtain a conviction against a foreign national at all. 
Again the increasing effectiveness of cross border co-operation in the field of cartel 
investigations has caused a sea change in this policy. Now the DoJ insists on jail 
terms for all defendants, national and foreign; culpable foreign nationals, just like 
U.S. co-conspirators, are now expected to serve jail sentences in order to resolve 
their criminal culpability. Furthermore, the Division's policy of placing indicted 
international fugitives on a "Red Notice" list maintained by INTERPOL, and seeking 
to extradite any apprehended fugitive defendant, has raised the stakes for foreign 
executives who hope to avoid prosecution by remaining outside of the United States. 
 
The Antitrust Division has attributed the large number of international cartel cases it 
investigates to its leniency regime, and claims that the regime has directly led to the 
detection and successful prosecution of more international cartels than all of its 
investigative powers combined. 
 
 
Recent developments in US Anti-Trust law 
 
The Division has demonstrated its muscularity over the past year with an increase in 
the duration and frequency of jail sentences, an increase in the sentences imposed on 
foreign executives and an increase in corporate fines, peaking during the 2007 Fiscal 
year with fines of $300 million each for British Airways and Korean Air. 
 
For a number of years, the DOJ have emphasised that the most effective way to deter 
and punish cartel activity is to hold culpable individuals accountable by seeking jail 
sentences.  The Division's 2007 enforcement statistics demonstrate that individuals 
who violate U.S. antitrust laws are already being sent to jail with increasing frequency 
and for longer periods of time.  
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Furthermore, as the DOJ Antitrust Division expands its international cartel 
enforcement and seeks additional cooperation from the international community in 
vigorously prosecuting those charged with antitrust offences, there is a growing 
concern among foreign executives that their borders will no longer protect them from 
the U.S. justice system. Indeed the Division has employed various mechanisms in 
recent years to improve effective enforcement, including Interpol red notices, border 
watches and improved Mutual Legal Assistance. The aggressive use of these 
investigative tools, coupled with the real possibility of extradition and the examples of 
coordination between global competition authorities, has also bolstered the Division’s 
negotiating position, allowing them to insist on stiffer jail sentences in plea 
agreements with foreign nationals. The most current example of this is the marine 
hose case, in which sentences of 20, 24 and 30 months were imposed upon three 
British executives (see below).  
 
 
Significant statistics 
 
At the close of the 2007 Fiscal Year, the Antitrust Division was able to boast the 
following statistics9: 
 
§ defendants prosecuted by the Antitrust Division were sentenced to serve 

31,391 jail days, representing the highest total number of jail days imposed in 
any given year; 

 
§ in December 2007 the Division filed plea agreements with three British 

participants in the marine hose cartel (see below) calling for agreed-upon 30-
month, 24-month and 20-month prison sentences. The 30 month sentence, to 
be imposed on Peter Whittle, represents the longest prison sentence imposed 
against a foreign antitrust defendant; 

 
§ the Division obtained over $630 million in criminal fines - the second highest 

amount of total fines obtained by the Division in a single year; 
 
§ at the close of the 2007 Fiscal Year, the Division had 135 pending grand jury 

investigations, including over 50 investigations of suspected international 
cartel activity. 

 
 
4. The European Commission (EC) 
 
The possibility of cartel activity being detected by competition agencies at both and 
an EU and a national level is now higher than ever. This intensified enforcement 
environment is a far cry from the days when European enforcement regimes were not 
designed to terminate cartels, but merely to “modify cartel programs by eliminating 
activities regarded as contrary to the public interest10”. This is in sharp contrast to the 

                                                 
9 Figures taken from: "Recent Developments, Trends, and Milestones In The Antitrust Division's 
Criminal Enforcement Program," Scott D. Hammond (2008) 
10 “Regulating Cartels in Europe: A study of Legal Control of Corporate Delinquency,” Joshua and 
Harding (2003) 
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comments made by EU Competition Commissioner, Neelie Kroes, shortly after she 
took the post: 
 

“… as Competition Commissioner, I will be steadfast in applying zero tolerance 
to those who operate cartels to the disadvantage of customers. The Commission 
will simply not tolerate that the benefits of the EU’s Single Market are denied to 
customers by cartels and other anti-competitive practices. We will not allow the 
advantages of abolishing physical frontiers and creating pan-European markets 
to be neutralised by companies carving up the spoils amongst themselves. I 
have made it crystal clear that the fight against cartels will be one of my top 
priorities … I intend to walk the walk as well as talk the talk.” 

 
 
Overview 
 
Article 81 of the Treaty establishing the European Community prohibits agreements 
and concerted practices between firms that distort competition within the Single 
Market. Fines of up to 10% of their worldwide turnover may be imposed on the guilty 
parties. All cartel decisions by the Commission may be appealed against before the 
Court of First Instance and then before the Court of Justice of the European 
Communities, both of whom are empowered to annul decisions in whole or in part 
and to reduce or increase fines. Any firm or individual that has suffered damage due 
to the existence of a cartel can seek compensation before a court in a Member State of 
the European Union.  
 
 
The EC’s policy for imposing fines and granting leniency 
 
In June 2006 the Commission revised its guidelines for setting fines in competition 
cases, and, as a result, fines for cartels are likely to be significantly higher than 
previously. In a press release in March of this year, the Commission published its 
most recent table of fines. Fines imposed on cartels by the Commission since 200311: 
 
Year Sector covered by cartel Number of undertakings subject 

to decision 
Total fine (euros) 

2008 International Removal Services  10 32 755 500 

2008 Nitrile Butadiene Rubber  2 34 230 000 

2007 Chloroprene Rubber  6 243 210 000 

2007 Flat glass  4 486 900 000 

2007 Professional videotape  3 74 790 000 

2007 Bitumen Spain  5 183 651 000 

2007 Hard Haberdashery: Fasteners  7 328 644 000 

2007 Dutch beer market  4 273 783 000 

2007 Elevators and escalators  5 992 312 200 

2007 Gas insulated switchgear  11 750 512 500 

2006 Alloy surcharge (re-adoption)  1 3 168 000 

                                                 
11 MEMO/08/154 
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2006 Synthetic rubber (BR/ESBR)  6 519 050 000 

2006 Steel beams (re -adoption)  1 10 000 000 

2006 Copper fittings  11 314 760 000  

2006 Bitumen Netherlands  14 266 717 000 

2006 Acrylic Glass  5 344 562 500 

2006 Hydrogen Peroxide  9 388 128 000 

2005 Rubber chemicals  4 75 860 000 

2005 Industrial bags  16 290 710 000 

2005 Italian tobacco  6 56 052 000 

2005 Industrial thread  11 43 497 000 

2005 Monochloroacetic acid  4 216 910 000 

2004 Choline chloride  6 57 884 000 

2004 Haberdashery products  3 47 000 000 

2004 Spanish tobacco  9 20 038 000 

2004 French beer  2 2 500 000 

2004 Sodium gluconate  1 19 040 000 

2004 Copper plumbing tubes  9 222 291 100 

2003 Industrial pipes  3 78 730 000 

2003 Organic peroxides  6 69 531 000 

2003 Carbon and graphite products  6 101 440 000 

2003 Sorbates  5 138 400 000 

2003 Viandes bovines  6 12 690 000 

 
 
However, the Commission operates a leniency policy whereby companies that 
provide information about a cartel in which they participated might receive full or 
partial immunity from fines. This leniency policy offers companies involved in a 
cartel either total immunity from fines or a reduction of fines which the Commission 
would have otherwise imposed on them, and benefits the Commission by allowing it 
not only to “pierce the cloak of secrecy12” in which cartels operate but also to obtain 
insider evidence of the cartel infringement.  
 
 
(i) Immunity 
 
In order to obtain total immunity under the leniency policy, a company which 
participated in a cartel must be the first one  to inform the Commission of an 
undetected cartel by providing sufficient information to allow the Commission to 
launch an inspection at the premises of the companies allegedly involved in the cartel. 
If the Commission is already in possession of enough information to launch an 
inspection or has already undertaken one, the company must provide evidence that 
enables the Commission to prove the cartel infringement. In all cases, the company 
must also fully cooperate with the Commission throughout its procedure, provide it 
with all evidence in its possession and put an end to the infringement immediately. 
The cooperation with the Commission implies that the existence and the content of 
                                                 
12 EC Frequently Asked Questions 
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the application cannot be disclosed to any other company. The company may not 
benefit from immunity if it took steps to coerce other undertakings to participate in 
the cartel. 
 
 
(ii) The marker system 
  
In 2006, the Commission took another important step to uncover and put an end to 
hard-core cartels by adopting a revised Notice on Immunity from Fines and Reduction 
of Fines in Cartel Cases. The revised Notice clarified the information an applicant 
needs to provide to the Commission to benefit from immunity, and introduced a 
marker system for immunity applicants, whereby a marker is granted to protect the 
place in the queue of an applicant which has not yet gathered the evidence necessary 
to formalise an immunity application. 
 
The Leniency Notice introduced a marker system for immunity applicants, although 
the decision to grant a marker is made on a case by case basis, taking into account the 
specificities of each situation and the justifications that the applicant presents for its 
request to get a marker.  
 
 
(iii) Leniency 
 
Companies which do not qualify for immunity may benefit from a reduction of fines 
if they provide evidence that represents "significant added value" to that already in the 
Commission’s possession and have terminated their participation in the cartel. 
Evidence is considered to be of a "significant added value" for the Commission when 
it reinforces its ability to prove the infringement. The first company to meet these 
conditions is granted 30 to 50% reduction, the second 20 to 30% and subsequent 
companies up to 20%. 
 
 
(iv) Settlements of cartel cases 
 
At a conference in Brussels on EC Competition Policy in early 2007, Commissioner 
Neelie Kroes explained that the number of applications for immunity in cartel cases 
has continued to increase and has forced the Commission to consider ways to handle 
cartel investigations more efficiently.  She suggested that regulators should be able to 
reach agreement with the parties involved on the scope and the duration of the 
infringement as well as on the parties’ liability.   
 
In October, the European Commission launched a public consultation on a package 
designed to allow for settlements of cartel cases where the parties not only 
acknowledge their involvement in the cartel and their liability for it but also agree to a 
faster and simplified procedure.  
 
Settlements would aim to simplify the administrative proceedings and could reduce 
litigation in cartel cases, thereby freeing resources to pursue more cases. The 
proposed system of settlements is limited to cartel cases; it does not apply to other 
antitrust cases. The draft proposal would allow the Commission to impose a lower 
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fine on parties who agreed to the settlement procedure. This initiative complements 
the recent review of the Leniency Notice and the revised fines Guidelines. 
 
Unlike the US, which has, over the past twenty years, resolved 90 per cent of its 
antitrust cases through negotiated plea agreements, the Commission does not 
currently have a mechanism in place for settling with companies involved in cartel 
investigations, regardless of how cooperative a company may choose to be13. From 
the perspective of a company seeking the earliest possible conclusion on cartel 
matters, the Commission spends up to five times as much time as the US Department 
of Justice antitrust division on cartel cases before reaching any final decision14. 
 
The Commission must, under its present system, go through lengthy and detailed 
administrative proceedings in every case regardless of a defendant’s willingness to 
cooperate. The Commission is estimated to have an average of 30 to 40 open cases at 
any given time, but has over the past six years only issued six to eight decisions per 
year15. 
 
 
5. International Cooperation 
 
As the US Antitrust division has turned its attention towards detecting and 
prosecuting multi-national cartels, it has had to confront a multitude of other issues. It 
has thus recognised that it will need assistance, wherever possible, from foreign 
enforcement agencies and foreign governments, both in gathering and collecting 
evidence as well as in capturing fugitives. The 1990s therefore saw the DOJ striving 
to put into place bilateral treaties that would facilitate coordinated activities and the 
sharing of information.  
 
As the past decade has shown, these efforts have proved themselves to be rewarding; 
the Division's recent success in prosecuting foreign nationals (detailed above) has 
been aided by the changing attitudes around the world about the harm that is caused 
by cartels and, as a result, the increased cooperation provided by foreign authorities. 
In the air transportation investigation which was concluded in 2007, for example, the 
Antitrust Division cooperated with authorities in five continents in order to coordinate 
the executions of search warrants on locations in the US and abroad. The filing of the 
Division's plea agreement with British Airways calling for a $300 million fine also 
neatly coincided with the announcement by the OFT that the airline had also agreed to 
pay a record fine of £121.5 million for its role. More recently, cooperation between 
the Division, the EC and the OFT in the Marine Hose case, detailed below, has been 
described by Scott D. Hammond as, “a model of international coordination and the 
monumental results it can achieve.” 
 
These advancements in cooperation reflect the OECD’s recommendations contained 
within their 2005 report: 

                                                 
13 See ‘The Antitrust Review of the Americas 2008,’ The international journal of competition policy 
and regulation: Global Competition Review (Special Report) 
14 ibid 
15 Neelie Kroes, European Commissioner for Competition Policy, ‘Delivering on The Crackdown: 
Recent Developments in the European Commission’s Campaign Against Cartels’ (speech, October 
2006). 
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“Cooperation among competition authorities in cartel investigations has 
become more common. Cooperative relationships between countries, including 
the exchange of enforcement knowhow and expanded work relationships at the 
level of enforcement officials, have increased. These developments are critical 
for more successful efforts to discover and prosecute international cartels. 
Further means of enhancing international cooperation in cartel investigations 
should be considered.” 

 
However, the landscape is still developing and further changes are expected as more 
and more countries contemplate criminalising cartel conduct. As the OECD 
commented in 2005, there is still substantial room for improvement in the area of 
international cooperation. 
 
 
The International Competition Network (ICN) 
 
The original concept for the ICN was born out of recommendations made by the 
International Competition Policy Advisory Committee (ICPAC), a group formed in 
1997 by then U.S. Attorney General Janet Reno and Assistant Attorney General for 
Antitrust Joel Klein. ICPAC was commissioned to address global antitrust problems 
in the context of economic globalisation. In its final report, issued in February 2000, 
ICPAC called on the U.S. to explore the creation of a new venue — a "Global 
Competition Initiative" — where government officials, private firms and non-
governmental organisations could consult on antitrust matters. 
 
ICPAC’s recommendation was embraced. At a conference commemorating the 10th 
anniversary of the EC Merger Control Regulation, held in Brussels in September 
2000, Joel Klein and Mario Monti (then European Commissioner for Competition) 
expressed their support for the initiative. Shortly thereafter, at the Fordham Corporate 
Law Institute’s annual conference on international antitrust law and policy, A. 
Douglas Melamed (then Acting Assistant Attorney General for the U.S.) and 
Commissioner Mario Monti, reiterated their support for the initiative. 
 
On October 25, 2001, top antitrust officials from 14 jurisdictions – Australia, Canada, 
European Union, France, Germany, Israel, Italy, Japan, Korea, Mexico, South Africa, 
United Kingdom, United States, and Zambia – launched the ICN. 
 
Today, the ICN provides antitrust agencies with a focused network for addressing 
practical antitrust enforcement and policy issues of common concern, and facilitates 
procedural and substantive convergence in antitrust enforcement 
 
 
6. International Jurisdictional Issues and Extradition to the US 
 
U.S. authorities have historically been unable to secure extraditions for antitrust 
crimes because the United States is one of the few jurisdictions in which price-fixing 
and other antitrust offences are prosecuted criminally. As a result, foreign executives 
indicted for price-fixing and other violations of the Sherman Act have avoided U.S. 
trials and potential prison terms by remaining outside of the United States. 
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Interpol Red Notices 
 
Since 2001, the Antitrust Division has operated a policy of placing indicted fugitives 
on the Interpol ‘Red Notice’ list, which in some jurisdictions serves as a request that 
the subject is arrested with a view toward extradition and it is recognised in many of 
Interpol’s 184 member countries. 
 
As a consequence not only is the individual restricted in their travel to the U.S but if 
they reside in a country that would not extradite them to the U.S on an antitrust 
offence (e.g. Italy) the risk of provisional arrest and extradition is greatly increased if 
they travel outside that country. 
 
 
Ian Norris v The Government of the United States of America and Others16 
 
In January 2007, the High Court rejected Ian Norris’ appeals against the decision of 
the Secretary of State to extradite him to the United States, where he is facing charges 
for price-fixing17 and interfering with a Grand Jury Investigation, and the decision of 
the district judge that his conduct constituted an extraditable offence.  
 
The High Court considered the following four matters: 

• whether price-fixing was capable of amounting to the English common law 
offence of conspiracy to defraud;  

• whether the absence of dishonesty as an ingredient in the United States 
offence of price-fixing prevented Norris' conduct from being an extradition 
offence within s 137 of the 2003 Extradition Act;  

• whether obstructing and interfering with United States authorities in their 
investigations was conduct which constituted an offence in the United 
Kingdom; and 

• whether the extradition was barred by reason of delay or incompatibility with 
Norris’ convention rights within the meaning of the Human Rights Act 1998. 

The prohibition and criminalisation of price-fixing in the United States by the 
Sherman Act had no comparable statutory counterpart in this country until the 
Enterprise Act 2002, which came into force after the end of the price-fixing 
conspiracy alleged against Mr. Norris: the alleged cartel activity took place between 
1989 and 2000. Thus the primary ground of appeal was that the test of dual 
criminality under the Extradition Act 2003 had not been satisfied: until the 
introduction of the cartel offence by Part 6 of the Enterprise Act 2002, there was no 
statutory offence of price-fixing and no case in which price-fixing had ever been 
prosecuted at common law in the UK. The district judge had found, inter alia, that the 
price-fixing conduct alleged would constitute the offence of conspiracy to defraud at 
common law and so constituted an extraditable offence.  

                                                 
16 [2007] EWHC 71 (Admin) 
17 He is accused of directing Morgan Crucible's participation in a cartel designed to fix the prices of 
carbon products sold into the US and other countries between 1989 and 2000. 
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The High Court subsequently rejected Norris' argument that pre-Enterprise Act price-
fixing fell outside of the common law offence of ‘conspiracy to defraud:’  
 

‘Whether the Law Commission or academics like it or not, the broad umbrella 
offence of conspiracy to defraud is and has been for a long time part of our law. 
The same goes for the broad and variously factually applicable element of 
dishonesty…’  

 
The court emphasised the broad ambit of the ‘conspiracy to defraud’ offence, and 
stated that it provides "for the prosecution of agreements to commit a wide variety 
of acts of dishonesty the agreed purpose of which was to prejudice others18." 
 
The court further rejected the argument that extradition could only be ordered in cases 
where the offences in both countries were identical19. The Court held that it was 
sufficient that the conduct itself amounted to an offence in both jurisdictions, 
irrespective of whether the offences themselves corresponded precisely: ‘It is not, 
therefore, necessary and it would not be sensible to expect a requesting state to satisfy 
itself that there should be exact correspondence between the ingredients of the offence 
alleged in its jurisdiction constituted by the conduct of which it complains and those 
of the offence that such conduct would constitute in this country if it had occurred 
here20.’ 
 
Further submissions that it would be unjust or oppressive to extradite Ian Norris 
because of the passage of time, or due to incompatibility with the European 
Convention on Human Rights (Articles 8 and 14), were also rejected: ‘In my view, the 
circumstances relied on by Mr Norris before the District Judge and this Court did not 
make out a case of injustice or oppression whether on account of delay or 
otherwise21.’ 
 
 
Appeal to the House of Lords 
 
On 7th June 2007, Mr. Norris' application to the House of Lords for leave to appeal 
was granted: five points of law, certified by the High Court as being of general public 
importance, will now be heard by the Law Lords.  
The five questions that have been certified relate to the following issues: 

 · Whether price fixing is indictable under the banner of conspiracy to defraud  

·  If so, whether it matches the US offence of price fixing and satisfies the  
requirements of the Extradition Act 2003  

                                                 
18 Per Auld LJ, at 87 
19 Price-fixing under US law does not require proof of dishonesty. This is in contrast to the position 
under English common law, whereby the critical constituent of the offence of common law conspiracy 
to defraud was dishonesty.  
20 At 125 
21 at 152 
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· Whether obstruction of or interference with US administrative, investigative 
or judicial authorities is an extradition offence under the Extradition Act 
2003  

· Whether the passage of time is a bar to Mr Norris’s extradition considering 
the US authorities have disclosed no evidence and claim that Mr Norris 
contributed to the delay in the extradition process being launched  

· Whether Mr Norris’s extradition should be barred under Article 13 ECHR 
(national remedy) unless the US authorities disclose their evidence  

 
Judgment of the House of Lords 
 
In their judgement dated 12 March 2008, the House of Lords declined to extradite Ian 
Norris to the US, concluding that an analysis of the case law, legislation and 
ministerial and other official observations appeared “to establish, without more, that 
there has never been a common law offence of price-fixing" and that it would be 
"wrong, in principle, for any court now to hold that there is or was, at the time of the 
events complained of in count 1, such a common law offence." 
 
However, additional charges relating to the alleged obstruction of the US 
investigation will be reconsidered by the District Judge.  
 
 
7. Marine Hose: a new approach to transatlantic prosecution 
 
Exchange and encouragement between UK and U.S. antitrust regulators may well 
have reached a new level in the recent Marine Hose case. The case has piqued 
significant interest and intrigue at the UK defence Bar, not so much in respect of its 
facts, three individuals charged with rigging bids, fixing prices and allocating market 
shares for sales of marine hose, but much more in the innovative way in which it has 
to date been dealt with.  
 
The DOJ has by no means been sanguine about the UK’s lack of prosecutorial success 
in the cartel arena. Indeed, this cartel investigation effectively allowed for the 
‘repatriation’ of a cartel case back to the UK via a plea agreement and looks set to 
hand the UK its first ever successful prosecution under the Enterprise Act since its 
enforcement in 2003. 
 
On 3rd December 2007, the US Antitrust division filed a one-count felony charge 
against Peter Whittle, sole proprietor of consulting business PW Consulting (Oil & 
Marine); Bryan Allison, managing director of Dunlop Oil & Marine Ltd; and David 
Brammar, Dunlop’s sales and marketing director. The three had been arrested, along 
with 5 other foreign executives, on 2nd May 2007.  
 
On 12th December 2007, the three entered into a unique plea agreement in the US, 
which has since been described as an ‘unprecedented plea agreement22,’ and a ‘legal 
landmark for cartel cases23’. 
                                                 
22 ‘Blazing trails,’ The Economist, 13th December 2007 
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The Plea agreement 
 
Agreed factual basis: The US offence24 
 
During the relevant period, from at least early 1999 to May 2007, the defendants 
participated in a conspiracy, the primary purpose of which was to suppress and 
eliminate competition by rigging bids, fixing prices and allocating market shares for 
sales of marine hose sold in the United States. In furtherance of the conspiracy, the 
defendants attended meetings and engaged in discussions with executives from other 
marine hose manufacturers.  
 
The possible maximum sentence 

Upon conviction for a violation of Section One of the Sherman Antitrust Act, the 
maximum penalty faced by each of the defendants was:  

a. a term of imprisonment for 10 years 25;  

b. a fine  in an amount equal to the greatest of (1) $1 million, (2) twice the gross 
pecuniary gain the conspirators derived from the crime, or (3) twice the gross 
pecuniary loss caused to the victims of the crime by the conspirators26; and  

c. a term of supervised release of three years following any term of 
imprisonment.  

 
 
The UK offence 
 
In May 2007, the Office of Fair Trading (OFT) announced the launch of its own 
criminal investigation into suspected cartel conduct in relation to the market for 
marine hoses used to transfer oil.  
 
 
The Sentencing Agreement: "an unprecedented development in international criminal 
law" 

"Never before has there been an agreement where foreigners pleading guilty in 
the US are able to travel to their home countries, plead guilty and serve any 
sentence there27." 

The plea agreements requested that the Court allow the defendants to cooperate with 
the UK’s OFT and thereafter to plead guilty and to serve in the UK any term of 
imprisonment imposed by the U.K. court upon conviction.  

                                                                                                                                            
23 ‘Legal landmark for cartel cases,’ FT, 12th December 2007 
24 Under Paragraph 13 of the relevant plea agreements, the defendants agree to adopt, as their own, the 
factual statement contained in Paragraph 4 of the each of the agreements.  
25 (15 U.S.C. § 1) 
26 (15 U.S.C. § 1; 18 U.S.C. § 3571(b) and (d)) 
27 Michael O’Kane (author of this Paper and Partner at Peters & Peters who acted for two of the 
Defendants), quoted in, ‘Landmark deal for oil trio on price-fix charges,’ The Financial Times, 12th 
December 2007. 
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To enable this, the agreements requested that the US Court defer sentencing and that 
the defendants be permitted to return to the UK in custody (prior to sentencing in 
the US) for the purposes of:  

a. cooperating with the authorities in the UK in their investigation and 
prosecution of bid rigging, price fixing, the division of supply and/or 
customers and/or the limitation or prevention of supply, in each case in 
connection with the supply of marine hoses in the United Kingdom;  

b. entering a guilty plea to the U.K. cartel offence; and  

c. serving in the UK any resulting term of imprisonment. 

The plea agreements crucially recommended that the period of imprisonment in the 
US be reduced by one day for each day of the sentence of imprisonment imposed 
upon the defendants following conviction for the U.K. cartel offence. As part of 
this recommendation, the defendants agreed not to seek from the U.K. court a 
sentence of imprisonment less than the periods set out in each of their plea agreements 
respectively: 

• Peter Whittle – 30 months 
• Bryan Allison – 24 months 
• David Brammar – 20 months 

Regarding the imposition of sentence by the US Court, the parties agreed that:  

a. If the total term of the sentence of imprisonment imposed on the defendants in 
the UK meets or exceeds the respective periods agreed with the US DOJ (not 
counting any portion that is suspended), then:  

1. the parties agree to request jointly that the US Court allow the 
defendants to be sentenced in absentia28; and  

2. the parties agree to request jointly that the US Court proceed with 
sentencing immediately without a PSR29  

b. If the total term of the sentence of imprisonment imposed on the defendants in 
the UK does not equal or exceed the periods of imprisonment agreed in the 
US, then the defendants agree to return to the United States for 
sentencing. 

The plea agreements can be found at: http://www.usdoj.gov/atr/cases/allison.htm 
 
 
The OFT: criminal charges 

Peter Whittle, Bryan Allison and David Brammar were arrested and charged on 18th 
December 2007, upon entry to the UK, with dishonestly participating in a cartel to 
allocate markets and customers, restrict supplies, fix prices and rig bids for the supply 
of marine hose and ancillary equipment in the UK. These are the first charges to be 
                                                 
28 Pursuant to Rule 43(c)(1)(B) 
29 Pursuant to Local Rule CrLR 32.1. 
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laid under section 188 of the Enterprise Act 2002 (the cartel offence) since it came 
into force in 2003. 

 
The implications of Marine Hose 
 
In essence, these defendants agreed to plead guilty in the US to conduct that had an 
effect in the US, and then have sentence deferred for them to return to the UK and 
plead guilty to cartel conduct that occurred in the UK and affected the UK market. For 
that very reason the double jeopardy prohibition, which might otherwise have 
congested or even halted the negotiation itinerary, was side-stepped.  
 
The most novel aspect of these agreements, however, is that each day of any UK 
sentence of imprisonment imposed is off-set against the sentence set out in the US 
plea agreements.   If the UK sentence is the same or greater than the US agreed 
sentence, then the US sentence will be deemed served and the three would be 
sentenced in absentia in the US. It is envisaged that the Marine Hose defendants will 
not serve a single day of their prison sentences in the US. Not only will they therefore 
enjoy all of the benefits that will ensue from serving their sentences in their home 
country, but they will also be subjected to the appreciably more generous parole rules 
available in the UK. 
 
This was a unique approach both for the Department of Justice and the OFT.  Its 
rationale stems from a strong desire on the part of the Antitrust Division to assist the 
UK authority to obtain its first cartel conviction; indeed Bryan Allison was the first 
individual to be charged with the cartel offence. From a US perspective, the UK’s 
ability to successfully secure convictions and jail sentences against members of 
international cartels is important to the creation of a strong global network of 
enforcement. Their efforts toward a global crackdown on price-fixing can but be 
augmented by cartel prosecutions in other jurisdictions. From a dual perspective, the 
unusual plea deal demonstrated our defendants’ advantage over their French and 
Italian counterparts in that it is only as a result of the criminalisation of cartels in this 
country that such an agreement could be negotiated. US prosecutors were ultimately 
comforted by an assurance that the defendants will not only end up serving sentences, 
thus carrying a powerful message of deterrence, but that should the UK courts fail to 
impose a sentence of an equivalent duration, these three individuals would return to 
the US and serve the remainder of their US sentences there.  
 
Not only will these agreements allow regulatory authorities to be more imaginative in 
their pursuit of criminal prosecutions, but defence practitioners and the clients they 
represent will now be able to achieve outcomes that have simply never previously 
been achievable in the UK. The end-result is precedent-setting; this has the potential 
to become a blue-print for other cases, and not necessarily just those involving 
international cartels. Thomas O. Barnett, assistant Attorney General for antitrust, has 
certainly suggested that the plea agreements used in the marine hose case could be a 
model for future cases – the US Department of Justice have made clear that they are 
in favour of cooperation and coordination on cartel enforcement.  
 
While it has been suggested that English judges may feel that they have been 
presented in the present case with a fait accompli, the US agreements in no way limit 
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the sentencing options of the UK courts30. They do, however, represent a new 
approach to the transatlantic prosecution of British businessmen accused of financial 
crimes: this model was unprecedented in international criminal law enforcement and 
was achieved through the defendants’ cooperation with the authorities in the US and 
UK. It further reflects the development of a strong cooperative relationship between 
the Department of Justice and the U.K. authorities: 

‘The proposed plea agreements represent the results of the Antitrust Division’s 
extensive cooperation with foreign jurisdictions’ (Department of Justice Press 
Release31) 

‘The US is to be commended for encouraging other countries to pursue criminal 
prosecutions against cartels as part of a global crackdown on price-fixing32.’ 
(Financial Times editorial) 

Perhaps most significantly, these agreements are set to award the UK their first ever 
successful prosecutions under the Enterprise Act since its enforcement in 2003.  
 
 
The alternative: the Prisoner Transfer Rules 
 
Typically, a foreign national prosecuted by the DOJ would need to utilise the prisoner 
transfer treaties in order to serve part of his/her sentence outside of the US. In the case 
of the ‘NatWest Three,’ for example, prosecutors agreed, as part of plea deals with the 
defendants, to advise the Justice Department’s Office of Enforcement Operations that 
they support the defendants’ application to the international prisoner transfer program, 
to serve some of the sentence in the UK. Nevertheless, having been extradited to the 
US in July 2006, after three unsuccessful appeals in the High Court, the House of 
Lords and the European Court of Human Rights respectively, the three entered into 
plea bargains in November 2007 but at the time of writing are yet to be sentenced. 
 
Whilst in due course, the NatWest 3 will have recourse to the Prisoner Transfer Rules, 
this process takes an average of 12 months. This is in direct contrast to the Marine 
Hose agreements in which the intention is that not one day of the sentences should be 
served in the US. 
 
 
Plea bargaining 

‘People will suspect that such cases are being used to soften up the British legal 
system for introducing the plea bargaining the UK authorities have already said 
they are interested in33.’ 

Prosecution opportunities to engage formally in discussions with the defence over 
possible pleas are more limited in England and Wales than in many other 

                                                 
30 See in particular, paragraph 14 of the plea agreements. 
31 07-995. 12th December 2007 
32 ‘Faustian bargains,’ FT.com, 14th December 2007 
33 ibid 
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jurisdictions 34; there is at present no formal system of plea bargaining in UK courts. 
Traditionally the criminal justice system in England and Wales has shied away from 
sanctioning any sort of formal plea bargaining system, primarily due to concerns 
surrounding the retention of jud icial independence and the placing of undue pressure 
on a defendant to plead guilty35. However, while the UK’s recent Fraud Review does 
not endorse application of a US style plea bargaining system to the UK, the plea 
bargaining experience in the US generally, and in the marine hose case more 
specifically, clearly demonstrates how effective a direct settlement procedure can be 
in addressing some of the issues that plague the current UK and EU cartel 
enforcement regimes. 
 
 
8.  Conclusion 
 
With the heightened focus on international cartels, competition authorities are 
cooperating more closely than ever before in investigating and prosecuting cartel 
activity. With growing regularity, competition authorities in multiple jurisdictions 
are obtaining the valuable cooperation of cartel insiders, working together with one 
another and coordinating their investigative strategies against the remaining 
conspirators. There can be no doubt that the appetite for tackling international cartels 
is growing.  
 
The rewards stemming from leniency regimes have also increased demonstrably n 
recent years. International comparisons reveal that there has been a global union in 
leniency programs, although this scatters when it comes to the way in which 
businesses that lose the race for full immunity but are still in a position to offer 
valuable cooperation are dealt with. While the majority of jurisdictions that offer 
corporate leniency programmes offer full immunity to the first participant to report 
the cartel conduct before an investigation has begun (and where other qualifying 
criteria are met), a company that has lost the race for full immunity but still seeks to 
cooperate in exchange for leniency may in some jurisdictions benefit from leniency 
via a reduction in fine, or in others via a plea or settlement. 
 
The global anti-cartel enforcement network is rapidly evolving, aided and abetted by 
the Antitrust Division of the US Department of Justice. Globally, the detection, 
investigation and prosecution of cartel conduct continues to be the focus of 
competition authorities; criminal enforcement is high on the agenda – “watch this 
space.”  
 
 
Michael O’Kane © Peters & Peters 2008 
 

                                                 
34 The Fraud Review interim report 
35 See The Fraud Review’s Final Report for further discussion 


